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Twelve years ago, “me too” was nothing more than two words used in conversation.
Following what is familiarly known as the Harvey Weinstein scandal that occurred in 2017, “me
too” gained significant attention overnight as the #MeToo hashtag emerged as a national symbol
of the anti-sexual harassment movement formed twelve years earlier. Although preventing sexual
harassment in the workplace has long been a priority for employers as a result of Title VII,
sexual harassment in the workplace as a result of #MeToo is increasingly a conversation topic
that might leave employers curious about how to appropriately address potential sexual
harassment claims. This paper will provide employers with practical steps, considerations and
recommendations about how to become #MeToo ready.
Despite the recent attention resulting from the #MeToo conversation, discriminating
against a person based on a person’s sex has long been prohibited in the workplace. Title VII of
the Civil Rights Act of 1964, states in part, “[i]t shall be an unlawful employment practice for an
employer . . . to discriminate against any individual with respect to his [or her] compensation,
terms, conditions, or privileges of employment, because of such individual’s race, color, religion,
sex, or national origin. 42 U.S.C. § 2000(e)-2(a)(1) (emphasis added). This prohibition protects
men and women. Newport News Shipbuilding & Dry Dock Co. v. EEOC, 462 U.S. 669, 682
(1983).
As a result of Title VII, it is likely that an employer previously established written
policies, reporting and investigation procedures, and training related to sexual harassment in the
workplace, and it is very likely the policies, procedures and training will need to be reviewed and
updated as appropriate.
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The written policy or code of conduct should define harassment as clearly and inclusively
as possible, unequivocally state that harassment will not be tolerated and that retaliation for
reporting harassment or participating in the investigation of harassment is prohibited. Actionable
conduct under Title VII includes “[u]nwelcome sexual advances, requests for sexual favors, and
other verbal or physical conduct of a sexual nature.” Meritor Sav. Bank, FSB v. Vinson, 477
U.S. 57, 65 (1986) (quoting 29 CFR § 1604.11(a) (1985)). Additionally, an employer’s policy
should address workplace romance relationships because if a relationship ends it could become
the basis for an employee’s sexual harassment or retaliation claim. For example, an employer
may consider a strict no-dating policy, a ban on supervisor-supervisee relationships, or a policy
requiring disclosure of all relationships. Regardless of what an employer’s workplace romance
policy is about, the written policy must be clear in defining what constitutes acceptable and
unacceptable conduct or relationships.
An employer should also review and update its procedures for reporting and investigating
a complaint. A robust internal procedure for reporting and investigating sexual harassment
complaints will foster a positive work environment, reduce an employer’s exposure to litigation
and the potential for an employer’s litigation costs as a result of sexual harassment or
discrimination lawsuits. An employer’s procedure for reporting workplace complaints against
alleged harassers should allow for several channels involving different genders by which a
complaint may be filed internally. For example, if an employee knows he or she may report a
complaint to human resources, a supervisor or an anonymous hotline, then the employee may be
more encouraged to report a complaint. By contrast, if an employer’s procedure only allows one
channel for reporting, such as to an employee’s supervisor, then it will discourage an employee
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to report a complaint particularly if that employee’s complaint is against his or her supervisor. 1
However, the employer should take care to ensure the complaint receiver(s) are impartial and
will follow through with a prompt and thorough internal investigation.
Although maintaining a written anti-harassment policy is recommended, having such a
policy without subsequent prompt action will discourage employees from reporting complaints.
Therefore, an employer should also maintain a written procedure which outlines how an internal
investigation will be handled. Relevant considerations may include: (1) who will interact with
the employee regarding the complaint, (2) who will investigate, (3) will the investigation be
handled internally or externally, and (4) will the severity of the complaint dictate who and how
the investigation is handled.
An investigation procedure should first begin with obtaining a written statement from the
person or employee reporting the complaint, including contact information, position details, and
a chronological detailed timeline referencing any persons or documents that can support the
complaint. Then, the investigator should (1) interview all witnesses having knowledge of
relevant facts related to the complaint and obtain signed written statements from those witnesses,
as appropriate; (2) review all documents relevant to the investigation; and (3) interview the
person accused and obtain a written signed statement from the person accused. Following these
procedures, the investigator should review, analyze and assess the investigation results and
submit a report to management, which “management” ideally would be pre-identified in the
employer’s written procedure regarding internal investigations. Management should be prepared
to respond and take appropriate action in response to the investigator’s report.
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As evident using the #MeToo hashtag, people are increasingly communicating with others on social media. An
employer may want to consider how it will handle rumors or knowledge of harassment as a result of social media
posts before a formal complaint is filed (or even if a complaint is never filed).
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Additionally, the existence of such policies and procedures is ineffective without proper
employee and supervisor training. An employer should establish a training procedure which
outlines the training topics, the training frequency, and the frequency by which the training
materials will be updated. The training should be specific to the employer’s workplace and
audience, with separate sessions for employees and managers, and should use specific and
realistic examples of what constitutes harassment, and also what constitutes acceptable and
respectful workplace interactions. The training should be live, in-person and should last no
longer than one hour.
Notwithstanding the existence of polices, procedure and frequent training sessions, an
employer may nevertheless find itself in litigation defending itself against liability. The policies,
procedures and training sessions are not fail proof and should continue to demand an employer’s
attention because those same policies, procedures and training sessions may be the basis of an
employer’s defense during litigation. For example, if a lawsuit alleges sexual harassment by a
coworker, an employer “[m]ay be liable in negligence if it knew or should have known about the
harassment and failed to take effective action.” Spicer v. Com. Of Va., Dept. of Corrections, 66
F.3d 705, 710 (4th Cir. 1995). However, an employer that offers reporting procedures may
negate having constructive knowledge of the harassment. Ocheltree, 335 F.3d at 334. Moreover,
an employer’s affirmative defense in a sexual harassment lawsuit arising from an immediate
supervisor’s conduct requires the employer to show “(a) that the employer exercised reasonable
care to prevent and correct promptly any sexually harassing behavior, and (b) that the plaintiff
employee unreasonably failed to take advantage of any preventive or corrective opportunities
provided by the employer or to avoid harm otherwise.” Faragher v. City of Boca Raton, 524 U.S.
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775 (1998) (citing Burlington Industries, Inc. v. Ellerth, 524 U.S. 742 (1998)). 2 As a result, an
employer’s policies, procedures and training sessions will be the basis by which an employer
defends itself against liability.
People are more encouraged to report sexual harassment because of the #MeToo hashtag.
As a result, employers may be faced with increased exposure and potential liability as additional
people come forward with sexual harassment complaints. An employer can become #MeToo
ready by reviewing and updating its policies, procedures and training sessions, and of course by
implementing such policies, procedures and training sessions if otherwise non-existent.
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A written anti-harassment policy and complaint procedure is not required in every circumstance as a matter of law,
but the existence of a policy and procedure is relevant to the employer’s burden of proof as to the first element of the
defense, and minimally an employer can satisfy its burden as to the second element by demonstrating the
employee’s failure to fulfill its corresponding obligation.
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WORKPLACE
DISCRIMINATION
“[I]T SHALL BE AN UNLAWFUL EMPLOYMENT PRACTICE
FOR AN EMPLOYER . . . TO DISCRIMINATE AGAINST ANY
INDIVIDUAL WITH RESPECT TO HIS [OR HER]
COMPENSATION, TERMS, CONDITIONS, OR PRIVILEGES
OF EMPLOYMENT, BECAUSE OF SUCH INDIVIDUAL’S
RACE, COLOR, RELIGION, SEX, OR NATIONAL ORIGIN.”
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WHAT IS SEXUAL
HARASSMENT

“[U]NWELCOME SEXUAL ADVANCES, REQUESTS FOR SEXUAL
FAVORS, AND OTHER VERBAL OR PHYSICAL CONDUCT OF A SEXUAL
NATURE.”

ANTI-SEXUAL HARASSMENT POLICY
• DEFINE HARASSMENT
• WORKPLACE ROMANCE RELATIONSHIPS
• NO TOLERATION
• NO RETALIATION
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INVESTIGATION PROCEDURE
• HOW TO REPORT A COMPLAINT
• WHO RECEIVES THE COMPLAINT
• WHAT HAPPENS WITH THE COMPLAINT
• TAKE ACTION

TRAINING
• PROCEDURE FOR TRAINING
• RELATED TO THE EMPLOYER’S WORKPLACE AND AUDIENCE
• TRAINING FORMAT AND LENGTH
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WHY IT
MATTERS

HARASSMENT BY A COWORKER
An employer “[m]ay be liable
in negligence if it knew or
should have known about the
harassment and failed to
take effective action.”

Offering reporting
procedures may negate an
employer’s constructive
knowledge of harassment
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HARASSMENT
BY IMMEDIATE
SUPERVISOR

“An employer is subject to vicarious
liability to a victimized employee for
an actionable hostile environment
created by a supervisor with
immediate (or successively higher)
authority over the employee.

The employer exercised reasonable
care to prevent and correct promptly
any sexually harassing behavior, and

Employer’s affirmative defense
Plaintiff employee unreasonably
failed to take advantage of any
preventive or corrective
opportunities provided by the
employer or to avoid harm otherwise

TAKEAWAYS
• IMPLEMENT POLICIES, PROCEDURES AND TRAINING
• REVIEW AND UPDATE EXISTING POLICIES AND PROCEDURES
• REVIEW AND UPDATE TRAINING MODULES
• TRAIN EMPLOYEES AND SUPERVISORS
• BECOME PREPARED TO RECEIVE AN INTERNAL COMPLAINT, RESPOND AND INVESTIGATE PROMPTLY AND
TAKE APPROPRIATE ACTION AFTER THE INVESTIGATION
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